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have been discovered or presented at 
the previous proceeding. The filing of a 
motion to reopen under this section 
shall not automatically stay the re-
moval of the alien. However, the alien 
may request a stay and, if granted by 
the Immigration Judge, the alien shall 
not be removed pending disposition of 
the motion by the Immigration Judge. 
If the original asylum application was 
denied based upon a finding that it was 
frivolous, then the alien is ineligible to 
file either a motion to reopen or recon-
sider, or for a stay of removal. 

(ii) Order entered in absentia or re-
moval proceedings. An order of removal 
entered in absentia or in removal pro-
ceedings pursuant to section 240(b)(5) of 
the Act may be rescinded only upon a 
motion to reopen filed within 180 days 
after the date of the order of removal, 
if the alien demonstrates that the fail-
ure to appear was because of excep-
tional circumstances as defined in sec-
tion 240(e)(1) of the Act. An order en-
tered in absentia pursuant to section 
240(b)(5) may be rescinded upon a mo-
tion to reopen filed at any time if the 
alien demonstrates that he or she did 
not receive notice in accordance with 
sections 239(a)(1) or (2) of the Act, or 
the alien demonstrates that he or she 
was in Federal or state custody and the 
failure to appear was through no fault 
of the alien. However, in accordance 
with section 240(b)(5)(B) of the Act, no 
written notice of a change in time or 
place of proceeding shall be required if 
the alien has failed to provide the ad-
dress required under section 239(a)(1)(F) 
of the Act. The filing of a motion under 
this paragraph shall stay the removal 
of the alien pending disposition of the 
motion by the Immigration Judge. An 
alien may file only one motion pursu-
ant to this paragraph. 

(iii) Order entered in absentia in depor-
tation or exclusion proceedings. (A) An 
order entered in absentia in deporta-
tion proceedings may be rescinded only 
upon a motion to reopen filed: 

(1) Within 180 days after the date of 
the order of deportation if the alien 
demonstrates that the failure to appear 
was because of exceptional cir-
cumstances beyond the control of the 
alien (e.g., serious illness of the alien 
or serious illness or death of an imme-
diate relative of the alien, but not in-

cluding less compelling cir-
cumstances); or 

(2) At any time if the alien dem-
onstrates that he or she did not receive 
notice or if the alien demonstrates that 
he or she was in federal or state cus-
tody and the failure to appear was 
through no fault of the alien. 

(B) A motion to reopen exclusion 
hearings on the basis that the Immi-
gration Judge improperly entered an 
order of exclusion in absentia must be 
supported by evidence that the alien 
had reasonable cause for his failure to 
appear. 

(C) The filing of a motion to reopen 
under paragraph (b)(4)(iii)(A) of this 
section shall stay the deportation of 
the alien pending decision on the mo-
tion and the adjudication of any prop-
erly filed administrative appeal. 

(D) The time and numerical limita-
tions set forth in paragraph (b)(1) of 
this section shall not apply to a motion 
to reopen filed pursuant to the provi-
sions of paragraph (b)(4)(iii)(A) of this 
section. 

(iv) Jointly filed motions. The time and 
numerical limitations set forth in 
paragraph (b)(1) of this section shall 
not apply to a motion to reopen agreed 
upon by all parties and jointly filed. 

[52 FR 2936, Jan. 29, 1987, as amended at 55 
FR 30680, July 27, 1990. Redesignated at 57 FR 
11571, Apr. 6, 1992, as amended at 60 FR 34089, 
June 30, 1995; 61 FR 18908, Apr. 29, 1996; 61 FR 
19976, May 3, 1996; 61 FR 21228, May 9, 1996; 62 
FR 10332, Mar. 6, 1997; 62 FR 15362, Apr. 1, 
1997; 62 FR 17048, Apr. 9, 1997; 64 FR 8487, Feb. 
19, 1999]

§ 3.24 Fees pertaining to matters with-
in the jurisdiction of the Immigra-
tion Judge. 

Unless waived by the Immigration 
Judge, any fee pertaining to a matter 
within the jurisdiction of the Immigra-
tion Judge shall be remitted in accord-
ance with the provisions of § 103.7 of 
this chapter. Any such fee may be 
waived by the Immigration Judge upon 
a showing that the respondent/appli-
cant is incapable of paying the fees be-
cause of indigency. A properly executed 
affidavit or unsworn declaration made 
pursuant to 28 U.S.C. 1746 by the re-
spondent/applicant must accompany 
the request for waiver of fees and shall
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substantiate the indigency of the re-
spondent/application. 

[61 FR 18908, Apr. 29, 1996]

§ 3.25 Form of the proceeding. 

(a) Waiver of presence of the parties. 
The Immigration Judge may, for good 
cause, and consistent with section 
240(b) of the Act, waive the presence of 
the alien at a hearing when the alien is 
represented or when the alien is a 
minor child at least one of whose par-
ents or whose legal guardian is present. 
When it is impracticable by reason of 
an alien’s mental incompetency for the 
alien to be present, the presence of the 
alien may be waived provided that the 
alien is represented at the hearing by 
an attorney or legal representative, a 
near relative, legal guardian, or friend. 

(b) Stipulated request for order; waiver 
of hearing. An Immigration Judge may 
enter an order of deportation, exclu-
sion or removal stipulated to by the 
alien (or the alien’s representative) and 
the Service. The Immigration Judge 
may enter such an order without a 
hearing and in the absence of the par-
ties based on a review of the charging 
document, the written stipulation, and 
supporting documents, if any. If the 
alien is unrepresented, the Immigra-
tion Judge must determine that the 
alien’s waiver is voluntary, knowing, 
and intelligent. The stipulated request 
and required waivers shall be signed on 
behalf of the government and by the 
alien and his or her attorney or rep-
resentative, if any. The attorney or 
representative shall file a Notice of Ap-
pearance in accordance with § 3.16(b). A 
stipulated order shall constitute a con-
clusive determination of the alien’s de-
portability or removability from the 
United States. The stipulation shall in-
clude: 

(1) An admission that all factual alle-
gations contained in the charging doc-
ument are true and correct as written; 

(2) A concession of deportability or 
inadmissibility as charged; 

(3) A statement that the alien makes 
no application for relief under the Act; 

(4) A designation of a country for de-
portation or removal under section 
241(b)(2)(A)(i) of the Act; 

(5) A concession to the introduction 
of the written stipulation of the alien 

as an exhibit to the Record of Pro-
ceeding; 

(6) A statement that the alien under-
stands the consequences of the stipu-
lated request and that the alien enters 
the request voluntarily, knowingly, 
and intelligently; 

(7) A statement that the alien will 
accept a written order for his or her de-
portation, exclusion or removal as a 
final disposition of the proceedings; 
and 

(8) A waiver of appeal of the written 
order of deportation or removal. 

(c) Telephonic or video hearings. An 
Immigration Judge may conduct hear-
ings through video conference to the 
same extent as he or she may conduct 
hearings in person. An Immigration 
Judge may also conduct a hearing 
through a telephone conference, but an 
evidentiary hearing on the merits may 
only be conducted through a telephone 
conference with the consent of the 
alien involved after the alien has been 
advised of the right to proceed in per-
son or, where available, through a 
video conference, except that credible 
fear determinations may be reviewed 
by the Immigration Judge through a 
telephone conference without the con-
sent of the alien. 

[62 FR 10334, Mar. 6, 1997]

§ 3.26 In absentia hearings. 
(a) In any exclusion proceeding be-

fore an Immigration Judge in which 
the applicant fails to appear, the Immi-
gration Judge shall conduct an in 
absentia hearing if the Immigration 
Judge is satisfied that notice of the 
time and place of the proceeding was 
provided to the applicant on the record 
at a prior hearing or by written notice 
to the applicant or to the applicant’s 
counsel of record on the charging docu-
ment or at the most recent address in 
the Record of Proceeding. 

(b) In any deportation proceeding be-
fore an Immigration Judge in which 
the respondent fails to appear, the Im-
migration Judge shall order the re-
spondent deported in absentia if: (1) The 
Service establishes by clear, unequivo-
cal and convincing evidence that the 
respondent is deportable; and (2) the 
Immigration Judge is satisfied that 
written notice of the time and place of 
the proceedings and written notice of
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